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10 CALIFORNIA LAW REVIEW 
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State Compensation Act — State workmen's compensation acts applicable. 
Admir. — State workmen's compensation acts not applicable; admiralty 
law alone applicable. 



1 Southern Pacific Co. v. Jensen. 

2 Nordenholt case. 

3 Grant Smith-Porter Co. v. Rhode. 



Constitutional Law: Validity of Tax on Future Trading— The Fu- 
ture Trading Act (approved Aug. 24, 1921) Chap. 86, 142 Stat. 187, imposing 
a tax of 20 cents a bushel on all contracts for the sale of grain for future 
delivery but excepting sales on boards of trade designated as "contract mar- 
kets" by the Secretary of Agriculture. Held: Unconstitutional, as an un- 
authorized exercise of the taxing power given in the Constitution. Hill et al. 
v. Wallace and Blair (May IS, 1922) 42 Sup. Ct. Rep. 453. The two ques- 
tions for the court material to the decision were: 1. Was the act within the 
constitutional power of Congress as a regulation of interstate commerce? 
2. Could the measure be sustained as a proper exercise of the taxing power 
given in the Constitution? That it could not be sustained under the power 
of Congress to regulate commerce is clear, as the court indicated from the 
fact that the tax is not limited to interstate commerce nor to dealings which 
Congress may consider as a restraint on interstate commerce. As to its 
validity under the taxing power, however, the court was confronted with 
the same problem presented in Bailey v. Drexel Furniture Co. (1922) 42 
Sup. Ct. Rep. 449, in which a tax on the products of child labor was held 
unconstitutional, as attempting to regulate a matter over which Congress had 
no direct authority. In the instant case the act authorized the Secretary of 
Agriculture to designate boards of trade as "contract markets" when certain 
conditions had been performed, all others making contracts for future 
delivery to be subject to the tax. Then followed a detailed set of regulations, 
and section 10 provides that failure to comply with the conditions subjects 
the person to a penalty of 50 per cent of the tax, and punishment by fine or 
imprisonment, or both, plus the costs of prosecution. It is clear from the 
content that the act is not intended as a tax but is an attempt at regulation 
of matter over which Congress has no direct control. The argument that the 
act upon its face is a revenue measure and that no further inquiry may be 
made by the courts is absurd; for it would be preposterous if the mere 
"labelling" of a measure would finally and conclusively determine its nature 
and validity. It seems that the court was justified in holding the principles 
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of the child labor decision controlling. As suggested, the measure might 
have been constitutional had there been a mere imposition of a tax on the 
transactions intended ; but the additional rules and regulations with attending 
penalties for violation change the tenor of the act and make the tax subordi- 
nate to the purpose and merely a means to attain the desired end. In 
order to be within the constitutional grant of power, the taxing power should 
be used as a means of raising revenue only (6 Michigan Law Review, 277; 
10 California Law Review, Supra, p. 504) ; then if it be in fact prohibitory 
there can be no objection and it would not be unconstitutional. The decision 
in the principal case seems correct in view of the fact that an extension of 
the taxing power to enable an exercise of "police power" is not only uncon- 
stitutional but would open the door to "Congressional autocracy." 

Corporations: Right of Corporation to Call upon True Owner of 
Stock for Portion of Unpaid Subscription Price of Stock Held in Name 
of Another — Action by plaintiff corporation to recover from A and the 
estate of B the amount due from them upon assessment for a portion 
of the unpaid subscription price of its corporate stock. Shares issued 
to A, trustee, and stood on plaintiff's books in that name. There was evidence 
that B was at all times after issuance the real and actual owner of the stock 
and that in taking and holding it A acted solely as agent of A and for 
A's exclusive use and benefit. Held: that recovery may be had. Geary 
Street, Park and Ocean Railroad Company v. Rolph (June 2, 1922) 63 Cal. 
Dec. 652, 207 Pac. 539. 

The decision construes section 324 of the Civil Code, "Wherever the 
capital stock of any corporation is divided into shares, and certificates there- 
fore are issued, such shares of stock, . . . are personal property, and 
may be transferred by indorsement by signature of the proprietor . . . 
and the delivery of the certificate; but such transfer is not valid, except as 
to the parties thereto, until the same is so entered on the books of the 
corporation as to show the names of the parties by whom and to whom 
transferred, the number of the certificate, the number or designation of 
the shares, and the date of the transfer." Defendants relied upon this 
section as changing the general rule, with which present holding is un- 
doubtedly in accord. Story on Agency, §§ 446, 446a, 447 ; 1 Cook on 
Corporations, §§249, 253; 2 Mecham on Agency, §§1710, 1717; Brown 
v. Artman (1908) 166 Fed. 485; Brown v. Huey (1908) 166 Fed. 483; 
Kurtz v. Brown (1906) 152 Fed. 372, American, etc. Co. v. Kurtz (1905) 
134 Fed. 663; Fell v. Securities Co. (1917) 100 Atl. 788 (Del.) ; Gordon v. 
Cummings (1914) 78 Wash. 515, 139 Pac. 493; Ohio V. N. Bank v. Hulitt 
(1907) 204 U. S. 162, 51 L. Ed. 423, 27 Sup. Ct. Rep. 179. 

The court, however, points out that this section relates exclusively 
to transfers of shares of stock and to the things necessary to make such 
transfers valid as to other persons than the transferer and transferee and 
does not affect the right which a corporation would have under the general 
principles of the law of undisclosed principal (see article on "Undisclosed 
Principal in California" by Professor A. T. Wright, 5 California Law 
Review, 183, pp. 189-194.) to enforce against the principal the obligation 
incurred by the agent. The validity of the transfer is immaterial where 



